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Current Vopics. 

HE New York Court of Appeals, in an 
opinion which we shall take occasion 
to publish as soon as it is obtainable, has just 
decided that it is not a crime to sell unlabeled 
prison-made goods manufactured in other 
States. The case was that of People v. Sam- 
uel K. Hawkins. The defendant was in- 
dicted by the grand jury of Broome county 
for the crime of having in his possession 
scrubbing brushes, which he offered to sell 
at Binghamton, without any mark, brand or 
label thereon, which had been manufactured 
at the penitentiary at Cleveland, Ohio, which 
act is, by the statute of 1896, made a misde- 
meanor. To this indictment defendant inter- 
posed a demurrer, upon the ground that the 
facts stated in the indictment did not consti- 
tute a crime. At a Special Term Justice 
Lyon allowed the demurrer and judgment 
thereon. The people appealed from this or- 
der, but the Third Appellate Division af- 
firmed the judgment, and now the Court of 
Appeals decides the statute under which this 

indictment was found is unconstitutional. 
The prevailing opinion was written by 
Judge O’Brien. He declares that the act of 
1896, providing that all prison-made goods 
sold in this State shall be labeled as such, is 
in violation of both the State and the Na- 
tional Constitutions. He also declares that 
the State Constitution does not prohibit the 
sale of convict-made goods manufactured in 
the prisons ‘of this State to the general pub- 
lic, but that it only prevents the services of 
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the convicts from being farmed out to pri- 
vate contractors. The opinion was con- 
curred in by Judges Martin, Gray and Vann. 
Judge Bartlett wrote an opinion for reversal. 
Chief Judge Parker concurred with him in a 
brief memorandum. 


The interesting and decidedly practical 
question, “Who may use a hotel tele- 
phone?” was involved in an action which 
recently was tried in the Supreme Court of 
the District of Columbia, before Judge Cox. 
The plaintiff, Danenhauer, was the proprie- 
tor of the Hotel Fredonia, located in the 
national capital, and as such was a sub- 
scriber of the Chesapeake and Potomac 
Telephone Company. The latter sought to 
prevent the proprietor of the hotel from al- 
lowing guests to use the telephone, and he 
having refused to comply with the request, 
the company started to remove the instru- 
ment from the hotel. Danenhauer obtained 
a temporary injunction restraining the com- 
pany from removing the ’phone or interfer- 
ing with the service. Judge Cox, after 
hearing arguments in the case, decided to 
make the injunction permanent, but imposed 
certain requirements upon the plaintiff, viz. : 
That the telephone must be used strictly for 
legitimate hotel business and for the private 
business of the proprietor; it might also be 
used for the benefit and accommodation of 
guests, such as sending for a wagon to call 
for their baggage, but was not to be used by 
them for other purposes, such as calling for 
stock reports and ordering theatre tickets. 
In the course of his opinion Judge Cox said: 

“The telephone company is obliged to 
maintain a special plant, and is entitled to 
charge for every message sent. All that the 
law requires is that the company shall not 
discriminate between its patrons, but must 
serve all persons on the same terms. The 
explicit terms of the contract, made between 
the parties in 1896, are that the telephone be 
for the subscriber’s use only, and on a breach 
of the terms the contract may be violated. 
When the subscriber allows others to use 
his telephone it is an abuse of the time of 
the telephone operator. It is also an in- 
fringement on the rights of the Bell Tele- 
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phone Company, which receives a royalty 
from the defendant. Furthermore, it is an 
infringement of the rights of other subscrib- 
ers. It is very annoying for a subscriber to 
call for a certain number and be told that the 
connection he wants is busy, that being due 
to the fact that a non-subscriber is using, 
free of charge, the telephone with which con- 
nection is desired. Is the hotel guest enti- 
tled to the use of the telephone in the hotel, 
when no one is entitled to the use of the tele- 
graph if the telegraph company has an 
instrument in the hotel? The guest does not 
have his telegrams sent free of charge, nor 
does he secure the service of messengers and 
the use of carriages without pay. Why 
should he be allowed to use the telephone 
without paying for its use?” 

This appears to sound reasoning. 
Nevertheless the rules herein laid down are 


be 


likely, as heretofore, to be more honored in 
the breach than the observance. 


Apropos to the question of the best plan of 
avoiding the annual overflow of judicial 
opinions handed down by the highest courts 
of this State — in fact, by the highest courts 
in nearly all the States — in which no new or 
important principle is involved, announced 
or discussed —a subject to which the AL- 
BANY Law JouRNAL has given some atten- 
tion of late—a plan has been suggested to 
us by a prominent member of the profession 
in the State of Kentucky which may possibly 
be worthy of serious consideration. It is 
this: Get the legislature to pass an act creat- 
ing a board of say three of the most learned 


. lawyers in the State to sit all the vear round. | 


and have the act provide that immediately 
upon the delivery of opinions by the highest 
courts in the State such opinions shall go at 
once before such board for critical examina- 
tion, and that only such opinions as the 
board shall find to contain involved or im- 
portant questions of law shall be published 
in the State reports. It may be frankly con- 
ceded that this plan could hardly be relied 


upon to provide speedy or complete relief | 


from the evils of which the profession has 
long complained, and which we have taken 
occasion heretofore to point out, but it can 





be said of it that it would be a plain and 
practical step in the right direction, tending 
in a degree, at least, to promote the great 
reform to which we have recently called the 
attention of the profession. While we do not 
unreservedly indorse the proposed plan, we 
give it in outline for what it may be worth, 
and should be glad to obtain an expression 
of opinion upon it from the members of the 
legal profession. 


A very peculiar, and at the same time 
practical, point of law was involved in Hy- 
land’s ‘case, which was recently decided by 
the Full Court of Australia, consisting of six 
judges, sitting at Melbourne. ‘The facts are 
simple. The prisoner was prosecuted and 
convicted under section 56 of the Crimes 
Act (1890) for “ 


knowing the same was intended to be un- 


supplying a noxious thing, 


lawfully used with intent to procure the mis- 
carriage of any woman, whether she be or 
It appeared from the 
evidence that the police laid a trap to catch 
the prisoner. 


be not with child.” 


A letter was written to him 
that a woman was with child, and 
for something to cure her. 


stating 
There 
The prisoner, in reply 
to the letter, sent certain pills. 


asking 
was no such woman. 
The learned 
judge (Hood, J.) directed the jury on the 
line of R. v. Drake (13 V. L. R. 498), 7. ¢., 
that the offense could be committed although 
there was no existing woman in question. 
The full court, consisting of Madden, C. J., 
Holroyd and Hodges, JJ., affirmed the con- 
Williams, Hood a’ Beckett, 
JJ., dissenting. This seems to ws a case 


viction; and 


in which the dissenters were clearly right. A 


| reading of the section in question (sec. 56) 
seems plainly to indicate the necessity for an 
existing woman before an offense can be 


committed. The case of R. v. Hillman (9 
Cox, C. C. 386), upon which the crown is 
presumed to have mainly relied, is easily dis- 
tinguished, for in that case an actual woman 
was. put forward by the police, who pre- 
tended that she was going to use the noxious 
thing. In Hyland’s case no woman was put 
forward, and it is exceedingly difficult to 
conceive how the prisoner could be said to 
* that the noxious 


“ know ” drug was in- 
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tended to be used to procure the miscarriage 
of awoman. In other words, the term “she ”’ 
used in the statute could not possibly refer 
to a non-existent person. Holroyd, J., 
pointed out that the act 43 Geo. III drew a 
distinction between attempts to procure 
abortion on women quick with child and 
women not quick, the penalty being death 
in the former case and lesser punishment in 
the latter. In the Hillman case, in his opin- 
ion, it was not decided or even suggested 
that the intention if enter- 
We 
entirely agree with the Law Times (Aus- 
tralia), to which we are indebted for the facts 


sufficient 
tained toward some imaginary woman. 


was 


of the case above given, that the intention 
of the legislature is the real test, and that if 
the intention, as expressed in the act of par- 
liament, does not meet the case, the remedy 
is to amend the act, and not to strain the 
meaning of the words so as to cover the case 
in point. The prevailing opinion seems to 
us to be based rather on moral than legal 
grounds. 


The‘ West Virginia Bar has performed a 


notable public service in calling attention to 
the methods whereby the standard of the 
legal profession in that State is being low- 
ered by reason of the too loose and liberal 


construction placed upon the law of West | tinuance of the practice would not be desir- 


Virginia regulating admission to the bar by 


some of the circuit judges. It appears to be 


quite a common thing for incompetents, who | 
cannot reach the prescribed standard for ad- | 


mission in West Virginia, to go to another 


example — where the standard is lower, pass 
a perfunctory examination, get admitted, 
and then go back to West Virginia with 
their certificate of admission, and on that 
alone secure their 
there. 


admission to practice 
The clause of the law under which 
this is done is the second section of chapter 
119 of the Code, which reads: “ Any person 
duly authorized and practicing as counsellor 
or attorney-at-law in any State or territory 
of the United States, or in the District ot 
Columbia, may practice as such in the courts 
of this State upon producing before the 
courts in which ‘the intends to practice satis- 

















factory evidence of his being so authorized.” 
There can be no reasonable doubt that the 
sole purpose of this provision was to extend 
the comity of the State of West Virginia to 
practicing lawyers in other States who might 
come into it temporarily to appear in a spe- 
city case, without at all intending to make 
their residence there. We entirely agree 
with our contemporary when it says: “ This 
provision certainly was not intended as a 
loophole by which the whole spirit of our 
law on this subject can be evaded and our 
State made a refuge for shysters and incom- 
petents from other States. Neither is it 
fairly susceptible of any such interpretation 
as that a resident candidate for admission to 
the bar here shall be permitted to choose 
between the requirements of the law of West 
Virginia and the law of Kentucky in coming 
to the bar. The legislature did not mean 
that if he did not like the standard of West 
Virginia he might substitute the standard of 
Kentucky.” It is perfectly true that the 
judge who admits such an interpretation of 
the section quoted knows that he is permit- 
ting and assisting in the evasion of both its 
spirit and its letter. 


If there are such judges 
in West Virginia 


and it seems there are — 


| they should be made to feel the force of 


public opinion to such an extent that a con- 
able. In addition, the suggestion that the 
Court of Appeals add to the rules and regu- 
lations which the legislature authorized it to 
make a specific requirement of residence 


| and practice in another State for at least one 
State — the adjoining State of Kentucky, for | 


year, and for examination in the case of 
every person going into the State to locate, 
whether he has practiced in another State or 
not, is well calculated to put a stop to this 
serious evil. 

innciliiiibienitions 


Hotes of Cases. 


Municipal Corporations — Officers De Facto. — 
In State ex rel. Attorney-General v. Mayor, etc., 
of Town of Dover, decided by the Supreme Court 
of New Jersey in September, 1898 (41 Atl. R. 98), 
it was held that a municipal government which is 
organized under an act of the legislature, which is 
subsequently adjudged to be unconstitutional, is a 
government de facto, and its officers are officers de 
facto, and its authority must prevail and be re- 
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spected until the attorney-general interposes by 
quo warranto, and secures the actual ouster and 
removal of the incumbents in office. 

The court said in part: 

No-private citizen can challenge the legal exist- 
ence of organized municipal government. It can 
be successfully assailed only by the attorney-gen- 
eral. Until he intervenes to controvert its author- 
ity, and until he institutes proceedings by which it 
is overturned and suppressed, it is de facto, and 
the public functions with which it is charged, 
within the scope of its apparent powers, may be 
lawfully exercised by its officials as de facto offi- 
cers. Who denies this must maintain the doctrine 
that every political subdivision of the State is sub- 
ject to have the legality and regularity of its in- 
corporation and creation contested by every one 
upon whom it attempts to impose its authority. 

There is manifest error in the proposition that 
in resisting the levying of a tax, or the enforce- 
ment of an ordinance, the litigant can controvert 
the legal organization of the body politic, on the 
ground that it is established under an unconstitu- 
tional act of the law-maker. Until the attorney- 
general intervenes, the continued discharge of its 
governmental functions cannot be arrested. It 
may be that considerations of public policy will 
influence the attorney-general to refuse to inter- 
pose. The case now considered concerns the 
public, and involves the power to maintain uninter- 
rupted government within the various political 
subdivisions of the State. 
within the city of Dover has been set apart as one 
of those subdivisions, and, although the legislative 
act under which the municipal government has 
been conducted since the election in the city is 
unconstitutional, it is a government de facto, and 
its officers are officers de facto, until they are 
actually ousted in execution of the judgment of 
this court. The writ of error, it is not denied, 
stays the execution of that judgment. If this were 
not so anarchy would result in cases where pro- 
vision is not made for the continuance of the gov- 
erning body, which is displaced and superseded 
by the void legislation. That such provision 1s 
made in this case cannot logically affect the ques- 
tion propounded. There can be no stability or 
assurance of safety in the conduct of government 
under legislative enactment if this rule is not 
recognized. Whether a law is valid and constitu- 
tional cannot be known until it is submitted to 
judicial decision, and it would lead to the wildest 
confusion and uncertainty in public affairs to hold 
that municipal government, under the provisions 
of legislative enactment, is wholly without author- 
ity or sanction where such enactment is ultimately 
pronounced to be infirm. 

Master and Servant—Safe Appliances — In- 
spection of Small Tools by Master. — In Wachs- 
muth v. Shaw Electric Crane Co. (5 Detroit Legal 


The territory embraced | 





News, 510), it was held that the duty a master 
owes to the servant of periodically inspecting the 
materials and appliances provided for the use of 
the latter does not extend to the small and com- 
mon tools in every-day use, of the fitness for use 
of which the persons who use them may reason- 
ably be supposed to be better judges than the 
master, or any person he can employ for the pur- 
pose. 

The court (Moore, J.) said in part: 

Plaintiff recovered a judgment against the de- 
fendant for the loss of one of his eyes. Defendant 
brings the case here by writ of error. 

It is the claim of the defendant that there was 
contributory negligence on the part of the plain- 
tiff. That question was fully submitted to the 
jury, who found against the contention of defend- 
ant. The important question is, Does the testi- 
mony tend to show any negligence on the part of 
the defendant? The plaintiff is an intelligent 
workman upwards of thirty years old. He has 
been a machinist fourteen or fifteen years. He 
worked for the defendant several years, operating 
a machine for boring iron. Not far from his ma- 
chine a gang of men were engaged in riveting 
together parts of a bridge for an iron crane. The 
process is for one man to heat the rivets; another 
places beneath the rivet a solid support capped by 
a piece of steel in which there is a cup to hold in 
place and preserve the under head of the rivet. 
Another man places on the upper end of a rivet a 
snap hammer, which is a hammer with a cup on its 
face designed to form the upper head of the rivet. 
While the rivet is hot this snap hammer is struck 
by two men with sledges alternately, until the 
riveting is completed. It is the claim of the plain- 
tiff that he stepped away from his machine to in- 
spect some trolley sides, upon which he would 
later have to do some work, and that while so 
doing a piece of steel was broken from the face of 
the snap hammer and struck him in the eye, result- 
ing in its loss. He further claims this snap ham- 
mer was out of repair and should have been 
known to be so by the defendant, and that it was 
not a reasonably safe tool with which to do the 
work. 

It is the claim of the defendant that the tool was 
properly made by its blacksmith from the best 
material; that it was not out of repair; that what 
occurred was an accident which could not have 
been foreseen. It is also claimed that when the 
accident occurred plaintiff was not engaged in 
necessary work, but was leaning on a pile of trol- 
ley sides looking at the riveters, and that his negli- 
gence caused the accident. It is also claimed that 
if the tool was out of repair it was the fault of the 
man who was using it, and that he was a fellow- 
servant, and for that reason plaintiff cannot re- 
cover. 

Defendant asked the court to direct a verdict. 
This was denied. This is said to be error. 
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The case is vety near the border line which 
separates those cases where a verdict should be 
directed from those where the case should be sub- 
mitted to the jury. The difficulty does not grow 
out of the law itself, so much as out of the appli- 
cation of the law to a given case. It is now well 
settled the master owes the servant the duty of 
using ordinary care and diligence in providing 
for his use sound and safe materials, and such 
appliances as are reasonably calculated to insure 
his safety. He is also bound to examine and in- 
spect these things from time to time, and to use 
ordinary care and skill to discover and repair 
defects in them. (Shearman & Redfield on Negli- 
gence, § 194; 2 Thompson on Neg. 984; 14 Am. & 
Eng. Ency. of Law, 894; 7 id. 830; Holden v. 
Railroad Co., 129 Mass. 268; Cooley on Torts, 
658; Johnson v. Spear, 76 Mich. 139; Tangney et 
al. v. Wilson & Co., 87 id. 453; Anderson v. Rail- 
road Co., 107 id. 591; McDonald v. Railroad Co., 
108 id. 7.) 

The record shows defendant furnished an excel- 
lent quality of steel from which to make the tool. 
It was made by a competent blacksmith; there is 
no claim that when made it was not a proper tool 
with which to do the work required. The men 
using it were skilful mechanics, as competent as 
any one would be to decide from an inspection of 
the tool whether it was a reasonably safe one to 
use or not. 

The men were not required or expected to use 
a tool after it became unsafe because of use, or for 
any other cause. They were at liberty to take a 
defective tool at once to the blacksmith and have 
it repaired or get a new one in its place. This tool 
was a simple one; the men using it were com- 
petent to pass upon its fitness for use. All the 
witnesses who saw the hammer say it was a safe 
one to use. The only testimony to the contrary 
is given by the plaintiff, who never saw the tool, 
but was of the opinion, judging from the appear- 
ance of the small piece of steel taken from his eye, 
the tool was not a proper one to use. The testi- 
mony discloses that no steel is so perfect as not 
to have defects which will not be disclosed by 
inspection; sometimes a sliver will break off from 
the best hammers. It does not appear that an 
inspection would have shown any defect in the 
hammer. The plaintiff failed to establish a cause 
of action. The court should have directed a ver- 
dict in favor of defendant. 


LAWYERS VS. THE REST OF MANKIND. 
S. B. Davis, of Terre Haute, Ind., in Indiana 
Law Journal. 

YOME people, judging by what they say, seem to 

think that lawyers are a different genus from 
the rest of mankind; that they are, or should be, 
actuated by different motives and moved by influ- 
ences that do not affect others of the race. 








Certainly the guild has existed long enough for 
mankind to become somewhat acquainted with 
them. But attack upon the advocate is not by any 
means modern. We are told that “the ancient 
Egyptians expressly forbade advocates to plead in 
their courts, on the ground that they darkened the 
administration of the laws.” Yet proceedings in 
the courts were such as are common now, and 
there must have been lawyers who prepared the 
“ declaration, the answer, the reply and the re- 
joinder,” which seems to be as far as the pleadings 
went. 

How far back in the past of the race the lawyer 
became a recognized species I do not know, but 
doubtless as far back as the beginning of contro- 
versies and their settlement by judges. The “ old- 
est book” sets forth the duty of the umpire, how 
he shall hear the parties, and evidently the prince 
understood the position of the advocate, for he 
says: ‘“ When thou speakest, know what objections 
may be made to thee. To speak in council is an 
art, and speech is criticised more than all other 
work. It is contradiction which puts it to the 
proof.” The advocate must at all times put his 
powers to this test. There is no escape from it in 
any form. A great chancellor of France said of 
the profession: ‘‘ An order as ancient as the magis- 
trature, as noble as virtue, as necessary as justice.” 

The Justinian code bears ample testimony to the 
minute care with which the rights, privileges and 
duties of the advocate were regulated by the 
Roman emperors. The European kingdoms that 
were erected on the ruins of the Roman empire 
enacted ordinances and edicts on the same subject. 
In France the noblesse de la robe flourished with a 
splendor unknown elsewhere. Many authorities 
might be cited, both ancient and modern, in vindi- 
cation of the ancient and honorable order. Of it 
Cicero asks: “‘ What is so king-like, so generous, 
so munificent as to bestow help on those who sup- 
plicate our aid? To raise the oppressed and save 
our fellow-citizens from peril, and preserve them 
to the State? What, on the other hand, is so 
necessary as to have always the command oi 
weapons by which we may be protected from in- 
jury, or be enabled to attack the wicked, or avenge 
ourselves, if attacked by others?” And Tacitus 
says: “ For if all our thoughts and actions are to 
be directed with a view to expediency, what can 
be more safe than to practice that profession 
whereby, being always armed, you will be able to 
afford protection to your friends, assistance to 
strangers and safety to those who are in peril?” 
Even in Indiana the profession takes solemn oath 
to protect those who are in peril, even at peril to 
themselves. Certain constitutions of Roman em- 
perors declared that if advocates sustained their 
part in the State aright they were no less the 
benefactors of mankind than if they periled their 
lives in battle to save their country and families 
from ruin; for, as the civil law emphatically said, 
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armed warriors whose weapon was the sword were 
not the only soldiers of the empire. Advocates, 
too, fought for imperial Rome, when they exertea 
their glorious gift of eloquence in defending the 
lives and fortunes of their fellow-citizens, in up- 
holding the cause of the poor and needy, and 
helping them to right who suffered wrong.” 

Says another: “* And if we consider the momen- 
tous questions which are confided to his skill, in- 
volving all that is dear to man, and remember that 
when life or property is at stake, or the poisoned 
shaft of calumny is quivering in the heart, his 
office is to stand forth and shield the person or 
vindicate the character of those who are assailed, 
and who fly to him for protection or redress, we 
shall be more disposed to acquiesce in the justice 
of such description.” 

Advocacy must have existed in some form from 
the earliest times that man has had forms of civil 
polity. Always the great majority of people have 
been unfitted, either by nature, lack of education, 
poverty of speech, etc., to advocate their own 
cause before the bar of justice. And the advocate 
is but using the powers with which he has been 
endowed, either natural or acquired, to attack the 
wrong and defend the oppressed. But even those 
who attack the profession are themselves but ad- 
vocates. The press is a mighty advocate at the 
bar of public opinion or of nations. And never 
since the world began has there been lack of the 
weak, the timid and the oppressed who needed 
one to stand between them and the would-be op- 
pressor. Job exclaimed: “ O that one might plead 
for a man with God as a man pleadeth for his 
neighbor.” 

The lawyers always can comfort themselves with 
the possibility that the fraction “of the rest of 
mankind” which pours out its vials of wrath on 
them will soon be calling frantically for their help. 
More than thirty years’ experience has furnished 
me many evidences that the men who swear loud- 
est in denunciation of the profession beg for most 
that is immoral, dishonest and not to be tolerated, 
when themselves caught in the toils. 

But to the charge that lawyers defend murder- 
ers and known criminals they say, yes, they are 
sworn to, and as a rule keep their oaths. It is not 
the fact that it is either immoral or discreditable. 
There may be methods used that are both. But 
under the beneficent rule of Christian civilization 
the presumption is indulged that men do not com- 
mit crime. The great majority never do, and it 
has become a rule of law that the accused is to be 
presumed innocent of offense until proven guilty 
beyond a reasonable doubt. This beneficent rule 
springs naturally out of new and more humane 
consideration for human life and liberty. In this 
country one of the constitutional rights of every 
individual is “ the right to life, liberty and the pur- 
suit of happiness.” 

And this constitutional right is one of the dis- 











tinctive elements of superiority of the nation over 
older nations or those less sensitive to the rights 
of the individual. Under forms of government 
where the individual is nothing, and the govern- 
ment, whatever its form, is everything, and indi- 
vidual rights do not exist, human life and liberty 
is of little consequence, and the individual may be 
executed first and tried as to his guilt or innocence 
afterwards. But we congratulate ourselves that 
we have passed the stage in governmental develop- 
ment where the divine right of a few to rule over 
the many is conceded, and have reached the point 
where each individual is a sovereign within his 
own sphere. For this doctrine the much-vaunted 
* forefathers ” fought, bled and died, and left it as 
a precious heritage to us, their children. The laws 
are made for the protection of each of these sover- 
eigns in his rights, however humble he may be, 
and until he has been tried by a jury of his peers 
no man is appointed his judge to say 
accused is guilty or not. 


whether the 
The presumption is that 
he is innocent of any wrong. And is it not right 
that the State, with all its power and influence, 
should have the burden put upon it by these rules? 
It is the unaided and often helpless individua! 
against the mass. But another tribunal than that 
* palladium of human liberty, 
stituted itself the arbiter in trial o! 
every person who may have been so unfortunate 


the jury,” has con- 
advance of 


as to become a homicide, however unintentioned, 
or who may have fallen under suspicion, and in 
whose heart the poisoned shaft of calumny is quiv- 
This 
one charged with crime and convicts every time, 
and tells the world so in thunder tones. Smith 
murdered Jones to-day, or Brown stole Gray's 
purse. 


ering. self-constituted tribunal tries every 


In a moment, with a few villainous type, 
a citizen’s fame is blasted, his constitutional rights 
invaded. Of course he is guilty; no use to call a 
court and jury; some villainous lawyer may acquit 
him. If that is done, so-called technicaJities, skil- 
fully used, may open wide the prison doors or 
deprive some brutal executioner of the opportunity 
But technicalities are 
but the aggregate results of human experience, as 


to strangle a fellow-being. 


really rights as the right to life and necessary often 
as a shield to the innocent. 

It has been the boast of modern times that th< 
adoption of the legal rule, “ Every man is pre- 


| sumed innocent of crime until he is proven guilty 
| beyond a reasonable doubt,” was a great advance 





in the righteous and Christian administration ot 
law, and as throwing a strong safeguard around 
the innocent. And is it not a simple dictate ot 
humanity that the State, with all its power, should 
be compelled to make out its case against the indi- 
vidual in its bonds? But from the popular clamor; 
of late one would be led to the conclusion that the 
rule of the “ dark ages” was again in force, ¢. c.. 


‘A man charged with crime must be presumed 
guilty until he proves himself innocent beyond a 
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reasonable doubt, and he must not have much 
opportunity to do even that.” “ Hang him first 
and try him afterwards,” is the spirit of much that 
is said in these days. No reputable lawyer pre- 
tends, for a moment, that it is his duty to do more 
for a guilty client than see that he has a fair and 
impartial trial, and that he have the benefit of ail 
rights given him by the law, technical though they 
may be; but the experience of ages has shown 
these rights to be essential justice, and all that is 
required for an innocent man. It would seem that 
some of these highly moral commentators on the 
ethics of the legal profession would have lawyers 
denounce a guilty client whenever the fact of guilt 
came to their knowledge, and proceed no further 
But that one of the rights 


in the defense. is 





sacredly preserved to the accused in all civilized | 


countries, that the lawyer shall not betray his 
client, and he will not be heard to speak of his 
client’s secrets, communicated to him while acting 
as counsel. Any other rule would destroy all con- 
fidence between accused and counsel, and no one, 
however innocent, would feel disposed to entrust 
his cause to one who might betray him. * * * 
The priest and physician may not 
secrets learned by their profession. 


betray the 
Much more 
should the seal of secrecy close the lips of the 
Were this not the law, it would be pos- 
sible for crimes against the lives and liberties of 
those who entrusted their defense to the lawyer, 
who, if unprincipled, might not only use the secrets 
thus obtained to 
might manufacture 


advocate. 


blackmail and persecute, but 
admissions through malice or 
other base motives, and no one, however just his 
cause, would dare trust his case to another. The 
result would be that the rights of no one would be 
safe. Again, the rascality and fraud of the unjust 
suitor often ca.. only be defeated by concealing 
until the opportune moment the adversary’s case. 
It is right that the client alone should be allowed 
to remove the inviolability of his secrets. * * * 
Besides, those who insist on such betrayal over- 


look one important fact, 7. ¢., that crimes are of 


various grades, and a man may be charged with 


one grade and not be guilty of that, but of a lesser 
grade and subject to less punishment, and he 1s 


entitled to less punishment, and he is entitled to | 


the services of counsel until the end, so that he 
may not be wrongfully convicted of that of which 
he is not guilty, no matter what other offense he 
may be guilty of. Not every homicide is murder, 
by any means, and a man charged with murder in 
the first degree should not be convicted of that 
and executed unless it be shown that every ele- 
ment necessary to constitute that crime be shown 
to exist in the case. 

Men go into litigation usually blinded by self- 
interest, passion and prejudice, and their testimony 
if not given wilfully falsely, is colored and warped 
by these conditions until its effect, intentional or 
otherwise, is to produce false effects. And it 1s 


often that those who are loudest in their 
denunciations of lawyers, when in need of legal 
talent, are certain to seek the aid of some “ sny- 
ster” who is held in contempt for dishonest prac- 
tice by good men of his own profession, and offer 
him an extra large fee if he will practice his ras- 
cality for them. 


true 


It is the business of the adversary 
lawyer to detect and expose the knavery of such 
people. Is there not enough in all this to make 
them sceptical of men’s honesty and tempt them 
to practice the dishonest arts with 
charged? But it is true that the 
of lawyers scorn the temptations, 


which they are 
great majority 
and will stand 
higher tests as to integrity of purpose as a class, 
They 
see the worst side of humanity all the time. Whilst 
it is true that continuous contact with vice tends 


all things considered, than any other class. 


| to dull the sharp appreciation of it, yet the lawyer 








| being of necessity ever on the alert to detect and 


defeat the dishonest schemes of parties and wit- 
nesses, learns to know the futility of dishonesty. 
“Tt is said a lawyer ought to be a gentleman,” 
but there is certainly no greater obligation on him 
to be a gentleman than on those who go into 
courts as parties and submit their contentions. 
And as to all charges of “ brow-beating,” “ bully- 
ing,” etc., the writer has heard them repeated for 
years, and yet has rarely seen anything of the sort 
resorted to, unless provoked by the conduct of the 
party or witness. The person who goes into court 
and conducts himself in an honest, straight-for- 
ward and respectful manner is very rarely dis- 
turbed by lawyers. The experienced lawyer, if he 
have ordinary judgment, knows better than to 
brow-beat or attempt to entrap the truthful wit- 
ness, well knowing that all such efforts invariably 
injure his cause, prejudices court, jury and the 
public. It is also said the disreputable classes 
should be debarred; granted. But to disbar the 
class of disreputable men who assume to be law- 
yers is easier advised than done. No one feels 
greater contempt for such characters and greater 
humiliation that a great and honored profession 
should be disgraced by the ignorant and dishonest 
charlatans than the lawyer. But the profession is, 
to a great degree, powerless. They do not make 
the laws governing the admission to the bar, and 
the people resent any effort at restrictions, fearing 
that the bar would become an aristocracy and 
would obtain too much influence and power. A 
lawyer, in practice, cannot afford to have contro- 
versies with the disreputable by instituting pro- 
ceedings for disbarment, however much he may 
dislike the creatures. It is not so much a matter 
of interest to him as to the general public, and yet 
he sees the public constantly employing and pay- 
ing well the pettifogger for the very conduct that 
would be cause for disbarment, and hears the dear 
public boast of how this or that “ sharp” got them 
out of their “ scrapes.” The bench could do much 
to rid the bar of disreputable practices, but not so 
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much as it should have the power to do. As to 
the objection made that the swindlers who specu- 
late off the ignorant and unwary in cities always 
have the best legal talent to defend them, the bar 
is in no wise responsible for this difficulty. The 
law gives no adequate remedies. The same men 
who do the swindling manipulate the political 
primaries and lobby the legislative bodies in which 
the able lawyer, who is competent to draft laws 
that would surely circumvent the swindler, is a 
rara avis. 

When the respectable portion of community 
becomes willing to take an interest in these mat- 
ters, and willing that lawyers may be paid a salary 
that will pay board at least, and see then that they 
are nominated and elected law-makers, there will 
be hope for legislative action which will meet all 
these causes of complaint, as well as many others. 
But while inexperienced young men and broken- 
down old men and ignorant politicians, who go 
for what they can make out of it, are legislators, 
no hope need be entertained for improvement ip 
this or any other direction where abuses prevail. 

Under the English common law, before a mar 
could be admitted to the bar he was compelled to 
spend a number of years in study and preparation 
for the profession and pass rigid examinations. 
The rule that men shall produce evidence of hav- 
ing studied law and pass examinations, more or 
less rigid, prevails in most of the States. That 
examinations were and are often farcical is evi- 
denced by many a story, more or less veracious, 
similar to this: The committee appointed to exam- 
ine the candidate asked, ‘“‘ Who made you?” The 
answer came quickly, “ God, of course.” “‘ Who 
made God?” “I don’t know.” The committee 
reported favorably, adding that the candidate had 
answered correctly all questions asked but one, 
and that one the committee could not answer. 
Law schools were lax in the matter of both in- 
structions and examinations. But there has been 
rapid improvement. The necessity for better 
things has become apparent to the better class of 
lawyers, as a defense against the unfit. Many ot 
the States are becoming more exacting in the mat- 
ter of qualifications. The American Bar Associa- 
tion, which is really international, State and other 
bar associations are pressing upon the profession 
and the country the necessity for high standards 
for men and qualifications. In all the States it is 
required that an applicant for admission to the 
bar shall be a voter. But in this and some of the 
other States women are now admitted. I think 
Vigo county had the first woman lawyer admitted 
in the State, through the chivalry of a valued 
member of this club. 

But in the adoption of the State Constitution of 
1852 the constitutional convention brought ridicule 
and disgrace upon the State, adding to its unmer- 
ited reputation for illiteracy by adopting as a part 
of the Constitution the following monstrous 








absurdity: ‘Every person of good moral char- 
acter, being a voter, shall be entitled to admission 
to practice law in all courts of justice.” 

Evidently the members of that convention all 
wanted to practice law themselves, and knew their 
unfitness under any reasonable rule of preparation. 
* * * It has been supposed that under this pro- 
vision the courts had no power to regulate admis- 
sion to the bar, but later and better opinions now 
prevail. There is a saving clause in that constitu- 
tional absurdity. It requires a person to be oi 
“good moral character.” But what is good moral 
character? To a profane, dissolute, dishonest 
judge, whom the “rest of mankind” entitled to 
vote have foisted upon a long-suffering profession, 
the requisites of a good moral character are such 
as will enable the candidate to keep pace with 
“his honor.” Good moral character is a thing 
too elastic to hold any man to truth and honesty. 
It has as varied meaning as there are individuals, 
It will no doubt be said that as used here it means 
a consensus of opinions, or a sort of average. But 
when the question as to whether or not a person 
possesses such qualifications has to be submitted 
to a court or jury upon evidence, it will vary as 
those interpreters vary in their judgment of what 
constitutes good moral character. In fact, there 
is no fixed or stable standard, and the saving 
clause amounts to nothing. And the profession in 
Indiana has had to suffer, and with them every 
citizen. The citizen ordinarily is not able to dis- 
tinguish between the quack or charlatan and the 
reputable physician, and he is less able to recog- 
nize the distinguishing marks of the shyster, bar- 
rator, etc. Though I met a poor woman, a few 
days ago, who knew the shyster when she met 
him. The reptile had heard that she thought of 
getting a divorce from a husband who had aban- 
doned her with two children five years ago, and he 
visited her, uninvited, several times, and urged her 
to employ him. She declined to yield to his 
blandishments. There has a new variety appeared 
(in this region), who partakes of the nature of the 
vulture. A man gets hurt whilst in the employ oi 
some corporation; this bird will scent the carcass 
afar, and be sitting on the fence nearby before the 
blood is washed off, and beg for a job to black- 
mail the employer, and if successful in getting the 
job, will take most of what he gets for his alleged 
services. 

Again, he hears that some man is likely to die, 
it may be twenty miles away. He flies to the 
place, and hovering over the deathbed urges the 
dying to employ him to administer the estate. I 
heard of two of these foul birds flying a race, not 
long since, for such a chance. The defeated bird 
was badly disgusted. But, as I have said, these 


reptiles and vultures are not numerous, and if the 
community would use reasonable intelligence and 
honesty in the choice of their counsellors they 
would starve to death. 
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But long after the constitutional convention 
which brought discredit upon this State, the legis- 
lature had a spasmodic fit of virtue, and adopted 
an admirable set of rules for the government oi 


the conduct of attorneys. Although these rules 
are set forth in every volume of the statutes, very 
near to the front, it is evident that some who have 
taken an oath to discharge the duties of their 
office in accordance therewith perjure themselves 
by violating every rule. 

If the “ rest of mankind” will only elect those 
to judicial office who are fit, and then leave the 
shyster, the vulture et id omne genus, to starve, 
they will have no occasion to indulge in philippics 
against a noble and most indispensable profession. 
It is estimated that every estate in a given district 
goes through the courts at least once in fifteen 
years. The lawyer must protect the widow and 
the orphan. He must stand between them and 
the rapacity of a good portion of the “rest of 
mankind,” who trump up all sorts of claims with 
which to cheat and rob these unfortunates. Then 
the good name and fame, the life and liberty ot 
every citizen must be protected against the assaults 
of others. Vicious legislation, inefficient or dis- 
honest municipal authorities and a myriad of 
emergencies arise with which the citizen is un- 
prepared to cope, and must have the aid of those 
who by long continued effort and experience are 
prepared for just such contingencies. 

When danger is successfully past they suddenly 
become very economical, striving to drive a hard 
bargain with the one whom they regarded as a 
benefactor.a short time before. The client knows 
little or nothing of what his attorney does. The 
real labor of an attorney is most frequently unseen 
and unheard of by the client or the public. 

When “the rest of mankind” learn to be more 
just in their dealings one with another, more hon- 
est man to man, they will cease to need and em- 
ploy dishonest lawyers, and when they learn to 
know that they know nothing of what their busi- 
ness costs the lawyer in anxiety, labor and respon- 
sibility, and become just enough to want to fairly 
compensate him on the theory that “the servant 
is worthy of his hire,’’ and that the hire should be 
commensurate with what it costs the lawyer, then 
there will be less of criticism and more of just 
appreciation of lawyers by the rest of mankind. 
And it will no longer be written Lawyers v. * The 
Rest of Mankind.” 

To require reformation of the lawyers requires 
reformation of “the rest of mankind.” Warriors 
may fight and win battles for nations, but they do 
not secure the moral results. It is to the lawyers 
that the nation turns when confronted by great 
emergencies. 

The history of this country discloses that the 
great victories for liberty and right were not 
gained alone by the clash of arms, but by the 
courageous efforts of the advocate. And as was 








said by the Roman constitution, the advocates 
were no less benefactors of mankind than if they 
periled their lives in battle to save their country 
and families from ruin. And armed warriors 
whose weapon was the sword were not the only 
soldiers of the empire. Advocates, too, fought tor 
their country when they exerted their glorious 
gift of eloquence in defending the lives and for- 
tunes of their fellow-citizens, in upholding the 
cause of the poor, the needy and the oppressed, 
and helping them to right who suffered wrong. 

It may be doubted if this country owes more tor 
liberty to Washington and his patriotic soldiers 
than to the obscure lawyer of Virginia who faced 
death when he proclaimed with fearless tongue, 
“ Tf that be treason make the most of it.” 

To the upright lawyer the citizen turns, in ex- 
tremity, and commits life, property, reputation, 
wife and children fearlessly and with full assurance 
that his trust will not be betrayed. When the sun 
ceases to have spots and “the rest of mankind” 
becomes perfect, then we may expect the lawyers 
also to be free from faults. 





LATEST WAR-REVENUE DECISIONS. 





gape is no provision of law by which a spe- 

cial-tax stamp issued to one person can be 
transferred to and made use of by any other per- 
son, except in the single instance of the death or 
the special taxpayer, expressly provided for by 
section 3241, Revised Statutes. 

No tax is to be paid under War Revenue Act 
on transmission of public funds by postmasters. 

Whenever a corporation issues a bond, and there 
accrues to the corporation a benefit or consider- 
ation for issuing the same, the bond is subject to 
taxation. 

A person who, in the month of July, engages in 
any business for which special tax is required to 
be paid, must pay the tax for the entire year, be- 
ginning July 1, and if thereafter he takes in a 
partner the firm thus created must also pay spe- 
cial tax, reckoned from the first day of the month 
in which it began the business to the first day of 
July following, and take out a stamp in the firm 
name, without any rebate or allowance on account 
of the tax paid by the person in question for the 
business carried on by him individually, prior to 
the creation of the firm. 

Money orders issued by Italian brokers in the 
United States for transmission abroad are taxable. 

Where a dealer in diamonds engages in the 
business of negotiating sales of diamonds on com- 
mission, as agent of another person, “on mem- 
oranda,” without having the diamonds in his 


possession, he becomes a commercial broker un- 
der the fourth paragraph of section 2 of the act of 
June 13, 1808. 

The telling of fortunes for money is not such a 
involves the fartune 


business or exhibition as 
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teller in special-tax liability under section 2 of the | 


act of June 12, 1808. 

Where the capital of a bank exceeds $25,000 the 
tax of $2 (additional to the $50, special tax) is 
only required to be paid on each $1,000 over and 
above the $25,000 of capital. For any excess that 
is less than $1,000 no additional special tax is re- 
quired. 

Persons who represent several firms, and give 
their entire services to them and sell only from 
their quotations, are liable as commercial brokers, 
unless they can show that they are under agree- 
ment with such firms to act only for them, and 
are excluded from negotiating purchases or sales 
for other persons. 

The attorney-general holds that the law which 
makes it the duty of the carrier to issue a bill of 
lading or a receipt to a person from whom any 
goods are accepted transportation, and to 
stamp the same, does not apply to baggage re- 
ceived by railroad companies and carried upon 
the same train with the owner, whether such bag- 
gage be the quantity allowed ordinarily by the 
rules of the railroad company or is in excess of 
such amount. 

The ruling that rebate checks issued by con- 
ductors, being the excess of fare collected on 
trains, which are redeemable by the company’s 
agent on presentation, are liable to stamp tax, has 
been revoked in view of the opinion of the attor- 
ney-general. 


for 


Taxes which have been paid erro- 


neously, according to this decision, can be 
refunded upon proper application being made 
therefor. 


——- «+ 


ADJECTIVES AS TRADE-MARKS. 





N Levi v. Shoenthal, decided by the Court of 
Chancery of New Jersey in August, 1898 (41 
Atl. R. 105), the point was raised, but not directly 
passed upon, whether an injunction might issue 
to restrain the use, as a trade-mark, of an adjec- 
tive describing the excellence of a business. Al- 
though the question was not actually adjudicated, 
the court, in discussing it, gave utterance to the 
following excellent reasoning against the position 
that a merely descriptive adjective may be made 
the subject of private pre-emption: 

“In addition to this condition of affairs, as indi- 
cated by the facts of the case, I have very grave 
doubts whether the complainant is entitled to any 
remedy in respect to the supposed injury which 
he may have received by the use of the words 
‘Incomparable Laundry’ by the defendant, which 
is the only injury for which relief is prayed. The 


cases on the question are not altogether one way. 
In the English Court of Chancery, in the case of 
Raggett v. Findlater (29 Law T. [N. S.] 448), (1 
have not the opportunity on this summary hearing 
to examine the report of the case, but it is quite 
fully quoted in 7 Chit. Eq. Index, p. 6774, under 








the head of ‘ Trade-Marks’), the court held that 
the use of an adjective merely describing the qual- 
ity of the manufactured article would not be pro- 
tected by the court as a trade-mark. So in the 
case of Medicine Co. v. Wenz (14 Fed. 250), Judge 
Nixon, in the United States District Court of this 
State, held substantially the same thing, that an 
advertisement or declaration that a man was sell- 
ing a ‘homeopathic’ remedy was not, because of 
the use of that word, capable of protection as a 
trade-mark. It seems to me a strong argument 
may be made in support of that holding, because 
the establishment of a right to the exclusive use of 
such a descriptive word would enable one person 
to select an adjective which would be definitive of 
the excellence of his productions, and to restrain 
all other competing persons from asserting that 
their production of a like or similar article was as 
good as his; in short, it would be a prohibition of 
the use of the English language. It is not the 
use of the word ‘laundry’ which is resisted. The 
exclusive right of the complainant is asserted in 
the use of the word ‘incomparable’ as applied to 
a laundry. Why should any person be allowed to 
obtain so exclusive a use of the English language 
that he should have the right to assert the excel- 
lence of_his production, and to stop all other per- 
sons who compete with him from claiming, in the 
same language, that their own article has the 
same quality of superiority? That is the very 
essence of competition, and in these days, when 
advertising has become so potent a force in the 
conduct of business, it seems to me it would be 
doing a great injustice to prohibit any one from 
using an adjective descriptive of the excellence of 
his business because some one else had previously 
so described his own like business.” 

We concur in the view that the word “ incom- 
parable” should not be recognized as private 
The cases most nearly analogous in 
principle seem to be those involving geographical 
nouns, and it seems well settled that the same are 
not generally susceptible of exclusive appropria- 
tion (Mill Co. v. Alcorn, 14 Sup. Ct. R. 151; Mor- 
gan Envelope Co. v. Walton, 86 Fed. R. 605.) in 
cases of this kind the courts exercise very wide 
discretionary power in order to do substantial 
justice upon the peculiar facts appearing. A case 
might arise in which such a special and peculiar 
use was made of an ordinary adjective, unmistak- 
ably tending not only to defraud a prior user 
thereof, but also to deceive the public, that a court 
of equity would feel bound to interpose. Follow- 
ing out the analogy to geographical nouns above 
referred to, the case of Pillsbury-Washbourne 
Flour Mills Co. v. Eagle (86 Fed. R. 608) may be 
cited, wherein it was held that while a geograph- 
ical name is not the subject of a trade-mark, and 
any one may use it, yet where it has been adopted, 
first, as merely indicating the place of manufac- 
ture, and afterwards has become a well-known 
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sign and synonym for superior excellence, persons 
residing at other places will not be permitted to 
use it as a brand or label for similar goods for the 
purpose of appropriating the good will and busi- 
ness of another. 

But, as a rule, we think that trade-marks should 
not be recognized in merely descriptive adjectives. 
In Clinton Metallic Paint Co. v. New York 
Metallic Paint Co. (23 Misc. 66), it was held that 
the name of a place or country may not be ex- 
clusively appropriated for a trade-mark for a 
product or ware of such place or country, against 
one offering for sale a similar product or ware of 
the same place or country. It is only good against 
one using it for a product or ware not of such 
place or country. If it be used arbitrarily or fanci- 
fully it is only good against one using it in the 
same way, and not against one using it truthfully, 
namely, in its actual meaning. 

Similarly, we do not believe that one using an 
ordinary adjective as descriptive in good faith of 
his wares should be enjoined at the suit of one 
who has used the same adjective in a merely fanci- 
ful or arbitrary sense. — New York Law Journal. 


ee 


THE LAW OF COP: RIGHT. 





S quain professor of law in University College, 
Mr. Augustine Birrell, Q. C., M. P., has be- 

gun a course of lectures on ‘ Copyright.” He 
observed that copyright was not, like the majority 
of legal conceptions, lost in antiquity. You might 
search Justinian through without discovering any 
right of an author to the multiplication of copies of 
a work. The classical writers were more con- 
cerned with plagiary than with piracy. In England 
the question that. had to be decided was whether 
the rights of authors were rights at law or matters 
of privilege. 
make out that their rights to the exclusive multi- 


plication of works could be considered a property, | 


like land, then it was a right of indefinite duration 
and could be disposed of in the market or be- 
queathed; but if it was only a matter of privilege 
it would be measured, restricted or limited accord- 
ing to the letters patent or the act of the legislature 
which created it. The question was complicated 





If authors or their assignees could ! 


| 


by an act of parliament in the eighth year of Queen , 


Anne’s reign, which was the first statute bearing 
on the subject. According to tradition this was 
drafted by Swift in the interests of authors and 
booksellers; but this well-meaning statute, which 
was only repealed in 1842, spoilt all. It gave away 
the whole case by providing for two consecutive 
terms of fourteen years’ copyright, for amid all the 
judicial differences to which it gave rise there was 
always a majority of judges in favor of the view 
that but for this statute an author was entitled to 
perpetual copyright. It seemed curious that this 
question of the duration of an author’s rights 


shculd have escaped being determined until so 
recent a date as 1774; but the fact was that after 
his first publication the British author usually dis- 
appeared, or if he did reappear it was in the pil- 
lory. 

Having remarked that it was now generally 
agreed, as far as books were concerned, that au- 
thors must be content with terms of years, and 
having suggested reasons why perpetuity of copy- 
right was not desirable, Mr. Birrell said that for 
more than fifty years the mind of English book- 
producers had been engaged with a more fascinat- 
ing subject than discounting their claims upon a 
remote futurity. Turning, therefore, to the ques- 
tion of international copyright, he showed what 
had been achieved in this direction by the Berne 
ccnvention of 1887, with its modification by the act 
of 1896, remarking, however, that the British 
author’s thoughts turned rather to the United 
States and to Canada than to the foreign countries 
at present in the union. The great thing now was 
to labor for uniformity of copyright law in all 
parts of the world, and some consensus of opinion 
as to duration was desirable. It would, he ex- 
pected, be generally agreed that the simplest ar- 
rangement was to grant copyright for life and a 
further term of years, say fifty. Another point of 
importance was to have a common definition of 
publication. Mr. Birrell disapproved of the pro- 
posal to codify the existing English copyright law. 
Our law needed amendment on lines that would 
tend to produce that international agreement that 
was the one thing needed now; but to codify would 
be to stereotype something that was passing away 
and to increase the difficulties in the way of inter- 
national copyright. When next there was a code 
preduced, he hoped it would be international. — 
Law Journal (London). 





REFORM NEFDED IN THE MATTER OF 
ADMISSIONS TO THE BAR. 





OW that the efforts of the Bar Association 

towards reform in the matter of admission to 

the bar in this State are bearing such good fruit, 

thanks to the wise and sympathetic co-operation 

of the judges of the Supreme Court of Appeals, 1: 

may not be amiss to call attention to the need for 
still further reforms in this connection. 

The reform already inaugurated was made pos- 
sible by amending section 3191 of the Corde. Tims 
section, both in its original and amended form. 
seems not to apply to such candidates for admts- 
sion as have been previously admitted in some 
other State. Section 3192 provides that “ any per- 
son, duly authorized and practicing as counsel or 
attorney-at-law in any State or territory of the 
United States, or in the District of Columbia, may 
practice as such in the courts of this State.” 

As far as we are aware, this section has not 


_ been judicially interpreted, but we believe it 1s 
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generally understood by the profession as author- 
izing any duly licensed and practicing attorney of 
another State not only to appear in special litiga- 
tion in the courts of this State, while retaining his 
domicil elsewhere, but to permanently reside ana 
practice in this State, without further examination. 
The amendment of section 3191, already noticed, 
would seem to make no change of the law in this 
respect; both sections must be construed together, 
and therefore, notwithstanding the high qualifica- 
tions exacted of our own young men who desire 
to be licensed to practice, we accept as a suffi- 
cient passport to the coveted honor a license 1s- 
sued by any State of the Union, regardless of its 
standard or of the qualifications of the applicant. 

Comity requires that we permit any reputable 
non-resident attorney to appear in our courts in 
particular cases, but it does not require us to go 
beyond this. In many of the States, particularly 
in the south and west, the standard of admission 
is notoriously low, and the examinations are mere 
farces. 

Several cases have been brought to our atten- 
tion where young men, who were residents of Vir- 
ginia, fearing to run the gauntlet of our Court or 
Appeals, have stepped across the State into a 
neighboring State, where the standard of admis- 
sion is far less rigorous than our own, and have 
returned with licenses to practice — licenses which, 
according to what appears to be the law in this 
State, are entitled to the same faith and credit 
here as those issuing from our own Court of Ap- 
peals. 

We hope the next legislature will remedy this 
radical defect in our system. New York, we be- 
lieve, admits without examination only those who 
have been regular practitioners of another State 
for at least five years. — Virginia Law Register. 





THE USE AND MISUSE OF CASE LAW. 


T is a mistake to say that law is not a science. 
It is not always an exact science; it is subject 

to change and development, like other sciences, 
but nevertheless it is a science, and is treated as 
such by the best students and investigators of the 
present time, and not merely as a collection of 
rules and precedents. Legal concepts have been 
more thoroughly analyzed and better definitions 
have been formulated than those given in the old 
text-books. Blackstone’s definition of a contract, 
for instance, is not now regarded as accurate or 
adequate. Law has been treated in a scientific 


manner by such men as Anson, Pollok and Pom- 
eroy, whose writings have yielded good results, 
and it is believed that the scientific spirit will grow 
and strengthen. 

This tendency is referred to because there seems 
to be a wide-spread belief among lawyers that we 
have too much case law; that case lawyers are the 





characteristic product of the time. A case lawyer 
is commonly understood to be one who seeks 
precedents, and not principles. It is often said 
that the best lawyers of an earlier time relied more 
upon principles than upon cases. The old lawyers 
did discuss and cite case law, but there were very 
few cases, and they were probably compelled to 
rely more upon reasoning than they would if cases 
had been as numerous as they now are. 

The reports of the English and American courts 
furnish the common law, and as long as the rule 
of stare decisis obtains the reports will be con- 
sulted not only for principles, but for precedents in 
the application of the law in difficult cases. 

As the difficulty in legal investigations is not so 
much in ascertaining the rule or principle of law 
as it is in applying it to the particular case, it is 
not strange that lawyers seek the aid of case law. 
Cases are piling up enormously. They will con- 
tinue to be used by lawyers and judges, and they 
should be used. They have been in the past and 
will continue to be a great aid in legal investiga- 
tions. Furthermore, the growth and development 
of the law can be learned only from the decisions 
of the courts. 

What is generally referred to in criticism of case 
lawyers and case law is the misuse of misapplica- 
tion of cases. That such misapplication is an evil 
of considerable magnitude there can be no*doubt. 
In almost every case of importance that is tried 
time is wasted in citing and discussing cases that 
are not in point. Not unfrequently trial courts 
decide questions or cases on the authority of de- 
cisions that upon a more careful analysis are found 
to be inapplicable. This results in a re-trial, with 
all the incidental delay and expense. 

This evil is not to be corrected by abandoning 
case law, but by better education and mental train- 
ing of the bar. One very obvious reason of this 
misuse of decisions is that law students generally 
have been educated on the text-book system, 
without any discipline in the analysis of cases. 
When they came to the bar they were confronted 
with decisions of the courts, which they were com- 
pelled to examine analytically, without skill or 
training to that end. 

The remedy is better training and education of 
lawyers in the analysis and comparison of cases. 
In this respect there has been an improvement in 
the method of legal education in some of the best 
law schools where the case law system has been 
adopted in place of the text-book method, and 
suitable selections of leading cases have been pro- 
vided. 

That this is an improvement will probably not 
be controverted, as it not only imparts a knowl- 
edge of law, but trains the student for the practical 
and often difficult task of analyzing cases, ascer- 
taining the rule or principle involved, and applying 
it to the case in hand. At the same time the use 
of text-books should not be abandoned. A wide 
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and comprehensive view of law can be best ob- 
tained by the study of writers such as I have 
named, and others—not forgetting Kent and 
Story — who have treated the subjects systemati- 
cally, and laid down the principles deduced from 
the decisions of the courts in a scientific spirit. 
There is need of lawyers who are masters of the 
science of law, and not mere manipulators of cases. 
—“Jj. V. L.,” in Weekly Law Bulletin (Ohio). 


+ 


THE MANX BAR AND THE FORENSIC WIG. 








HAT the origin of a custom is never to be 
attributed to the reasons that plead for its 
continuance or modern establishment elsewhere is 
a truth that a recent resolve of the Manx bar 
serves to illustrate. In the United Kingdom the 
forensic wig, like our evening attire, or the blue- 
coat boy’s dress, is merely a survival of an older 
form of costume which has happened to become a 
distinctive emblem, because changing fashion 
moves at a pace that the grave lawyer cares not to 
imitate. Change is foreign to his heart, and he 
clings to his ancestral wig from an esthetic dislike 
to lose a harmless element of old-time picturesque- 
ness that tends to the preservation of tradition. 
What magic wile, however, has induced the Deem- 
sters and bar of the Isle of Man to innovate upon 
and break their legal traditions, and don the 
forensic wig never before worn in the Manx 
courts? Do they imagine that it 1s an enhance- 
ment of their dignity as priests in the Temple of 
Justice, or is it a professional phylactery of separa- 
tion in the fenced court — odi profanum vulgus et 
arceo — or simply intended as a sign of brother- 
hood with their neighboring bars, of which they 
are all members — an unnecessary sign? 
Whatever their grounds of action may have 
been, the Deemsters and Manx bar, according to 
the public journals, assumed, with the aid of the 
services of Messrs. Ede & Son, most skilful of 
wig-makers, the novel head gear, and the national 
solemnity was celebrated with strange circum- 
stance. How the House of Keys may regard this 
innovation on the part of a profession whose ordi- 
nary characteristic is resistance to change of 
ancient custom, we do not know, but it certainly 
seems an extraordinary matter in a country so 
permeated with the spirit of ancient times, and 
boasting of codified customs so far back as 1422. —- 
Irish Law Times. 





BE CAREFUL HOW YOU SPEAK TO THE 
QUEEN. 


N amusing tale, says the Westminster Gazette, 
A illustrating the ebullient loyalty to her maj- 
esty on the part of British subjects in South 
Africa, comes to hand from a young Welshman 
at present residing in the colony. The incident 
happened at dinner at the house where he is stay- 











ing. He prefaces the story with the remark that 
at the moment of writing feeling between the 
English and Dutch is high owing to the elections. 
He says: “In addition to the regular boarders, 
two Dutchmen came to the table’ and began to 
talk to each other of the superior virtues of the 
Dutch as compared with the English. The talk 
increased in speed and heat, and presently the 
name of Victoria was mentioned, when one of 
them exclaimed “ Damn Victoria!” With that 
the Englishman who sat next to the offending 
Dutchman threw the whole contents of his plate 
at his head — meat, potatoes, cabbage and gravy. 
Every other boarder threw at him the article near- 
est at hand — half a loaf of bread, a hot potato, or 
a jug of water — until the poor victim cried for 
mercy, which was granted him after withdrawing 
his words and making a suitable apology. He 
looked the most pitiable being I ever saw. The 
water and the gravy ran down his back and 
streamed out over his boots. He will, no doubt, 
be very careful in future how to speak of Victoria 
in the presence of Britishers.” 


—————_ » 


SECRET TRIBUNALS. 


‘1 ECRET tribunals, whatever their name — in- 

quisition or star chamber or council of ten — 
have earned themselves an infamous reputation in 
history for cruelty, oppression and dark doings. 
Englishmen in particular have always regarded 
such tribunals with a just horror. This sentiment 
against secrecy —in its affirmative form the prin- 
ciple that courts of justice should be open to all — 
is one of the Germanic or root elements of our 
law, as Sir Frederick Pollock has pointed out, and 
it is interesting to note (because fundamentals are 
seldom enunciated) in the case of Daubney v. 
Cooper, just reproduced for us by the “ Revised 
Reports,” the emphasis with which the court lays 
it down as “ one of the essential qualities of a court 
of justice that its proceedings should be public ” — 
that all parties who may be desirous of hearing 
what is going on have a right to be present for 
that purpose, provided they do not interrupt the 
proceedings and provided there is no reason pecu- 
liar to the case why they should be removed. 
Even the consent of the parties cannot, so Sir 
George Jessel thought, give the court power to 
hear cases in private; but this principle, like other 
fundamental principles, must be reasonably, and 
not unreasonably, understood and applied. There 
are cases where a public trial would defeat the very 
object of the action — by, for instance, publishing 
the contents of letters or some trade secret, the 
subject-matter of the litis contestatio. Then it would 
be pedantry to adhere to the rule; and to this head 
may be referred the cases of lunatics and wards of 
court, whose welfare can only be properly consid- 
ered in chambers. The other great class of ex- 
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ceptions is where public morality would be out- 
raged. Then publicity yields to another and a 
higher principle of public policy. At one time the 
jurisdiction in such cases—derived from the 
ecclesiastical courts — was supposed to be con- 
fined to nullity suits, but it now extends to any 
case in which a hearing in camera would be de- 
sirable for the sake of public decency, subject to 
this, as the late Sir Robert Phillimore remarked, 
that “in courts of justice we cannot be over- 
fastidious in such matters.” The ubiquity and 
power of the press have in modern times intensi- 
fied the importance of both rule and exceptions. 
The audience in a court of justice is now the 
whole civilized world, and as the benefit is great 
from such a circle of critics, so is the danger great 


from the dissemination of unwholesome knowl- 
edge. — Law Journal (London). 
a ea 


A CRIMINAL JUDGE. 
JUDGE of the criminal bench am I! 
When I’m trying a case I always try 
To illumine the gloom of my legal court 
With flashes of wit (of the milder sort). 
I frequently make a pointless pun 
(If I happen to see the chance for one), 
And am proud to know I expound the laws 
To continuous rounds of deserved applause! 


As I sit in my court from 10 to 4, 
I keep that court in a constant roar; 
For with me the study of sordid crime 
Is studded with jokes, like a pantomine. 
The way I conduct a case in court 
The weariest trial seems all too short; 
And impatient jurymen all agree 
That a trial’s no trial at all with me! 
— From Captain Basil Hood’s “ Her Royal High- 
ness.” 





Legal Notes of Bertinence. 


Hon. Joseph H. Choate was the orator at the 
unveiling of the statue of Rufus Choate in front of 
the Suffolk county court-house, Boston, on Satur- 
day, the 15th inst. It was a notable occasion and 
a notable address. 

Le Soleil, a Quebec newspaper, says that at the 
recent plebiscite election the majority against pro- 
hibition in the province of Quebec was_ fully 
91,295. The majority for in the other provinces of 
the Dominion it places at 71,201, thus showing an 
anti-majority of 20,094 in all Canada. 


According to the Weekly Law Bulletin, the first 
bankruptcy case under the new act, filed recently 
in the United States District Court, S. D. of Ohio, 
was a petition by parties who have been through 
insolvency proceedings in the State courts, and 
who desire a discharge from the liabilities still 





against them. The petitioners were 

J. Stern, of Cincinnati, and Leopold 
Strauss, now of Philadelphia, formerly partners as 
Strauss & Stern, jewelers, on Race street, Cincin- 
nati. They appended to their report a schedule of 
their liabilities, which shows a total of $71,893.34, 
with no assets whatever. 


standing 
Charles 


All timid persons who have it in mind to take 
lessons on the seductive bicycle will do well to 
note the case of Ecret against the Hart Cycle 
Company, which has just been reported officially 
in 185 Pa. St. 418. In this case the plaintiff applied 
to the defendant’s bicycle school for instruction, 


| and during the fifth lesson the instructor gave her 


| 








There- 
upon the plaintiff promptly collided with a post. 
The court non-suited the plaintiff, holding that the 


a shove, saying, “ You are all right, push.” 


instructor was the best judge as to when she was 
able to go alone, and he having decided that she 
was able to get along without assistance, was not 
responsible for her injuries. 

When a party appears in a case and is repre- 
sented by an attorney of record, he cannot inter- 
fere in the conduct of the case, and any agreements 
or stipulations made with the opposite side by the 
party himself will be disregarded by the court. 
Defendant’s time to put in his answer had expired 
and judgment had been entered against him by de- 
fault. On a motion to open the judgment it ap- 
peared that plaintiff, without the knowledge of his 
counsel, had granted to defendant an extension of 
time. Held, that the order of the court denying 
the motion was proper, since plaintiff had no 
power to act. (Wyllie v. Sierra Gold Co., 52 Pac. 


[Cal.] 809.) 


SS 


English Notes. 

Mr. Alfred Kingdon, Q. C., solicitor-general of 
British Guiana, has been selected by the secretary 
of state for the colonies for appointment as first 
Puisne judge in that colony. 

A well-known figure at the law courts has passed 
away in the person of Mr. Charles Field, one ot 
the Queen’s The deceased, who 
was about 62 years of age, was one of the tew 
ushers left who were employed in the old law 
courts at Westminster. 


3ench ushers. 


The elevation of Mr. Curzon to an Irish peerage 
has caused some little surprise, says the Law Jour- 
nal. But the reasons which induced the viceroy- 
elect to prefer an Irish title are obvious. Had he 
been raised to a peerage of the United Kingdom, 
or to an English or Scotch dignity, he would have 
been debarred from again becoming a member ot 
the house of commons; whereas his Irish dignity 
will not disqualify him from obtaining a seat 1n 
that house to which he is known to be much at- 
tached. It will be remembered that the Act ot 
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Union with Ireland provided that only one Irish 
peerage should be created for every three which 
should become extinct, until the reduction of tne 
number to 100; at this figure it is to be main- 
tained by the creation of one peerage as often as 
an Irish peerage becomes extinct, or as often as 
an Irish peer is entitled by descent or creation to 
a peerage of the United Kingdom. 


—_ a 


GHhat the Law Decides. 





The transmission by a telegraph company of a 
libelous telegram, and its delivery in writing at 
destination, are held, in Peterson v. Western 
Union Teleg. Co. ({Minn.], go L. R. A. 661), to 
constitute a publication of the libel. 


The right to remove trade fixtures after a re- 
newal of the lease which contains no reservation 
of such right is denied, in Sanitary District v. 
Cook ([Ill], 39 L. R. A. 369), although they were 
erected by the tenant during the original term. 

One who makes an assault while insane from 
the recent voluntary use of cocaine, morphine and 
whiskey is held, in Edwards v. State ({Tex.], 39 
L. R. A.. 262), to be exempt from conviction, al- 
though voluntary intoxication is not a defense. 

Abutments in a highway in accordance with a 
plan approved by railroad commissioners for the 
abolition of a grade crossing are held, in Bristol 
v. New England R. Co. ({Conn.], 40 L. R. A. 
479), to be lawfully made, and the town cannot 
enjoin their erection. 

For the drowning of a child in a pond on pri- 
vate property not on or dangerously near to a 
street, it is held, in Omaha v. Bowman ([Neb.], 
go L. R. A. 531), that the city is not liable even if 
it had caused the formation of the pond by ob- 
structing a stream, causing an overflow on the 
premises. 

A license tax on brokers is held, in Banta v. 
Chicago ([Ill.], 40 L. R. A. 6rt), to extend to a 
member of a stock exchange who buys and sells 
stocks, bonds or securities on the floor of the ex- 
change in his own name, and makes or receives 
delivery and payment in the execution of orders 
for his customers. 

Liability of a bishop of the Roman Catholic 
church to a priest in his diocese for salary is held, 
in Baxter v. McDonnell (JN. Y.], go L. R. A. 
670), not to exist in the absence of an express 
agreement; and the bishop is held not to be liable 
on his predecessor’s agreement, although he has 
received trust property from the former bishop. 

For personal injury caused by the explosion of 
a cannon cracker on a city street on the Fourth 
of July in violation of an ordinance, when persons 
assembled there are exploding firecrackers with- 


out any common purpose to injure any one, it is 
held, in Aron v. Wausau ([Wis.], 40 L. R. A. 733), 
that no recovery can be had from the city under a 
statute creating a liability for injury done by a mob 
or a riot. 


An undisclosed gold clause in a mortgage sub- 
ject to which real estate is bought at auction is 
held, in Blanck v. Sadlier ({N. Y.], go L. R. A. 
666), not to be a defect for which the purchaser 
may decline to complete his contract, which was 
silent on that subject, where there is no probabil- 
ity that the policy of the government to keep all 
its funds at par will be changed before the mort- 
gage comes due. 

A bequest to a parish priest of a certain church, 
to say masses for the testator, is held, in Sherman 
v. Baker ({R. I.], 40 L. R. A. 717), to be valid as 
an outright gift to the parish priest who is then in 
office. Such a bequest is also held, in Harrison v. 

3rophy ([Kan.], 4o L. R. A. 721), to be a gift 
direct to the donee, with an injunction to the per- 
formance of the ceremonial named, and not as a 
trust which requires beneficiaries in being who 
can enforce it. Regarding such a bequest as a 
trust, it is held, in Hoeffer v. Clogan ([Ill.], 40 L. 
R. A. 730), that it is not a mere private trust, but 
a valid charitable gift aiding the support of the 
clergy and public worship, since it will be pre- 
sumed that the masses will be said in publics On 
the other hand, such a bequest is held void in Mc- 
Hugh v. McCole ([Wis.], 40 L. R. A. 724), on the 
ground that it is a trust and that there are no 
beneficiaries who can enforce performance of it. 
With these cases is a review of the authorities on 
the validity of such bequests. 


Legal Laughs. 


Not a “ Pussonal” Son. — ‘‘ That low, green 
* said Opie Read to a fellow-traveler, 
on a tour through Arkansas, pointing up the creek 


from the railway bridge that the train was passing 


valley there,’ 


over and toward a cabin that an old negro haa 
lived in many years, “that reminds me of old 
Uncle Jonas Dismukes and an occasion when he 
was a witness in court. 

“A young negro man, who was Uncle Jonas’ 
stepson, was being tried before a justice of the 
peace for a petty crime, and Uncle Jonas was on 
the witness stand. The old man had raised the 
young negro from a suckling. The child had 
called him ‘daddy’ and he had called the child 
‘son’ from that time on. And that to them was 
the relationship. A young lawyer that the old 
man had carried around in his arms when the law 
limb was an infant said to the old negro in the 





court: 
“* What is your name?’ 
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“* Laws bless yo’ life, Marse Jeems, you knows 
well ’nough what my name is. I’se toted you ——” 

“* Ves, uncle, but the court does not. What is 
your name? Tell the court.’ 

“*Vaas, suh. My name is Jonas, suh. Uncle 
Jonas Dismukes, yes, suh.’ 

“Where do you live, Uncle Jonas?” 

“* Now, lookah hyar, Marse Jeems, you knows 
well ’nough whar I lives. Many’s de time——’ 

“*Ves, Uncle Jonas, but the court don’t know. 
Tell the court where you live.’ 

“* Yaas, suh. I lives down hyar on Goose Neck 
creek, suh.’ 

“*Uncle Jonas, do you know the prisoner at 
the bar?’ 

**Vaas, suh. I knows him mos’ anywhar, suh.’ 

“*Ts he your son, Uncle Jonas?’ 

“* Yaas, sur, he’s mah son, suh. Yaas, suh; dat 
is to say — yaas, suh, he’s mah son, suh — but not 
pussonally, jedge; not pussonally, suh. No, suh.’” 
— Chicago Chronicle. 





Hotes of Recent American Decisions. 





Arrest Without Warrant — Homicide. — Except 
in pursuance to the command of a warrant, a sher- 
iff has no authority to make an arrest for a mis- 
deméanor not committed in his presence; nor will 
the acts and language of a person which induces 
the officer as a reasonable man to believe such 
person guilty of a misdemeanor authorize his ar- 
rest without warrant. (State v. Dietz [Kan.], 53 
Pac. Rep. 870.) 

Attorney and Client — Debarment. — An accu- 
sation charging an attorney with conspiring with 
the attorney for a defendant accused of murder to 
sell to a newspaper, during the trial, a confession 
from defendant, to be procured by his attorney, 
and attempting to sell a purported confession, 
which he said he could have attested by the dis- 
trict attorney and the judge, is not sufficient to 
disbar him. (In re Haymond [Cal.], 53 Pac. Rep. 
899.) 

Constitutional Law — Ex Post Facto Laws.— Ac- 
cused were indicted by a grand jury composed of 
12, under the provisions of article 117 of new Con- 
stitution, and convicted by a petit jury of 12, of 
whom less than the whole number concurred, un- 
der the provisions of article 116. The crime was 
burglary committed before adoption of Constitu- 
tion of 1898. The defense was made that these 
provisions of the Constitution were ex post facto 
as applied to past offenses, and that accused could 
be indicted only by a grand jury composed of 16, 
and convicted only by a concurrence of all 12 of 
the petit jury. Held, the provisions referred to 
operate changes in the method of procedure only, 
relate to the remedy, and are in no sense ex post 
facto in character, and that articles 116 and 117 of 





the Constitution are self-operative. (State v. Cald- 
well [La.], 23 South. Rep. 869.) 

Judicial Sale — Death of Purchaser. — The death 
of a purchaser at a sheriff's sale before confirma- 
tion thereof does not avoid the sale, but it may 
be confirmed by the court, and a deed ordered on 
the motion of any party interested as if such death 
had not occurred. (Cronkhite v. Buchanan 
[Kan.], 53 Pac. Rep. 863.) 

Master and Servant — Independent Contractors. 
— A standpipe was constructed by an independent 
contractor. Before its formal acceptance by the 
company owning it, but after it was practically 
completed, and had been filled with water, which 
was being used in supplying customers, it col- 
lapsed. Held, that the company, having assumed 
practical control by appropriating it to the use for 
which it was erected, was liable to third persons 
injured by it to the same extent as if there had 
been a formal acceptance. (Read v. East Provi- 
dence Fire Dist. [R. I.], 40 Atl. Rep. 760.) 

Trial — Disqualification of Juror. — Relationship 
of a juror, within the prohibited degrees, to the 
unsuccessful party in a case, although unknown to 
such party or his counsel until after verdict, is not 
sufficient ground for a new trial, especially in a 
case where the verdict was manifestly right. 
(Wright v. Smith [Ga.], 30 S. E. Rep. 651.) 

Warranty — Construction.— A general warranty 
of title in a deed, against the claims of all persons 
whatever, covers defects in the title, including liens 
and incumbrances, though known to the purchaser 
at the time of the execution of the deed. (Osburn 
v. Pritchard [Ga.], 30 S. E. Rep. 656.) 


Wills — Execution — Evidence. — The evidence 
as to the execution of a will proved the signature 
of testatrix, the signatures of the subscribing wit- 
nesses, and the fact that they signed it in her 
presence and in the presence of each other. No 
evidence impeaching the execution of the will in 
any respect was offered. One of the attesting wit- 
nesses was dead, however. The other did not re- 
member whether testatrix signed the instrument 
or acknowledged her signature to it in his pres- 
ence, or whether she declared it to be her will in 
the presence of the attesting witnesses, or whether 
she requested him to sign as an attesting witness, 
but he did not testify that these things did not take 
place. Held, that there was sufficient proof of the 


execution. (In re Tyler’s Estate [Cal.], 53 Pac. 
Rep. 928.) 


— > 
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Civil Liberty as the Basis of Private Inter- 
national Law. An essay submitted to the Mexi- 


can Academy of Jurisprudence and Legislation, 
correspondent of the Royal Academy of Madrid, 
by its corresponding member, Manuel Azpiroz, 
under secretary for foreign affairs. 














